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Compiling Contract Documents

Compiling the contract documents which form the actual contract is normally done after 'a decision to award' and it's important to know what to include. Templated contract documents usually follow a common pattern such as:
1. Memorandum of Contract; 
2. Particular Conditions;
3. General Conditions of Contract;
4. Schedules[footnoteRef:1] [1:  Bespoke contracts will usually capture the particular and general conditions and possibly the principles of a memorandum.] 

and will include a provision dealing with the order of precedence and any conflicting provisions within the contract. 
These four documents are often not sufficient in themselves and will usually be followed by one or more of the following (although it is also appreciated that some of these can be captured in the main body of the contract itself):
1. Schedule A (Agreed Scope of Service (based on the Project Brief));
2. Schedule B (Payment Schedules);
3. Schedule C (Resources Schedules);
4. Schedule E (Insurances);
5. Schedule G (Guaranteed Performance Levels / Agreed KPI);
6. Schedule D (Dispute Resolution Procedure mediation / arbitration);
7. Schedule H (Other Documents e.g. novation assignments / warranties / performance bonds).
As Employers often issue amendments that are intended to amend the proposed contract during the tendering process, it’s strongly recommended that the amendments are actually incorporated into the contract itself before signing; rather than simply including a copy of the issued document in a ‘Schedule H equivalent’ (as is often the case). Schedule H should also not be thought of as an useful location to ‘place any other document’ which doesn’t have an easily identifiable home; as this can give rise to challenges and claims when documents of an equal status appear to contradict one another. – A contract should always only contain relevant documents. 

Placing the onus on the Contractor
Some contracts seek to address conflicts and contradictions by placing an onus on the Contractor to draw these to the Employers attention; but it has to be questioned what real incentive is there for the Contractor to do so; especially if this places it at a material disadvantage? Many contracts also require the Contractor to act on the Employer’s instruction in such circumstances with any claims to be dealt with at the end; there are obvious challenges associated with this approach and can result in the one party being placed at a significant disadvantage – although it does ensure that potential delays are minimised. 
Contract and contract referenced documents
The difference between contract documents and documents referenced within contract documents is not always appreciated. If, and when documents are referenced within contracts the Contractor is often required to have regard to these, which is different being obliged to do something. The basis upon which a document is included within a contract is therefore imperative; its title, secondary.
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